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Jack Kinme and Randall Bell were each convicted by a jury of drug
di stribution, conspiracy, and firearmviolations. Kine



appeal s his conviction. Bel | appeals his conviction and sentence. W
affirmin part and remand in part.

| . BACKGROUND

In April of 1994, the Polk County Sheriff's O fice in conjunction
with federal |aw enforcenent officials initiated wiretap and video
surveillance of a suspected drug distribution ring headed by Jack Kine.
The investigation culmnated in the execution of nmultiple search warrants
on the hones and busi nesses of various nmenbers of the conspiracy on May 12,
1994. Kinme and Bell were subsequently arrested and charged in a nmulti-
count indictnent along with Randy Groves, Cifford Brown, Joseph Ybarra,
Joel Dodd, Dennis Smith, Dan Fedkenheuer, Bobby McGee, Donal d Leach, Kelly
Hi | pipre, George Strable, and Daniel Davis, Jr. Ybarra and Hil pipre
entered into plea agreenents but did not testify at trial. The renmining
codefendants, with the exception of Fedkenheuer who remains a fugitive,
entered into plea agreenents and testified at trial against Kine and Bell.
Bell's forner co-conspirators as well as nunerous other wi tnesses testified
as to Kine and Bell's involvenent in the drug distribution schene,
including a series of armed robberies of fellow drug deal ers perpetrated
in the fall of 1994 for the purpose of obtaining drugs, capital, and
firearns. Kine and Bell both testified in their own defense and deni ed any
wr ongdoi ng.

The jury convicted Jack Kine of one count of continuing crinmnal
enterprise in violation of 21 U S.C. § 848(a) and (c) (1994) (Count One);
one count of conspiracy to possess with intent to distribute marijuana,
cocai ne, and net hanphetanmine in violation of 21 U.S.C. § 846 (1994) (Count
Two); one count of distribution of methanphetamine in violation of 21
US C 8§ 841(a)(1) (1994) (Count Three); two counts of possession wth
intent to distribute nethanphetani ne, cocaine, and marijuana in violation
of 21 U S.C. § 841(a)(1) (1994) (Counts Eight and Ten); and three counts
of



using or carrying a firearmin relation to a drug trafficking offense in
violation of 18 U S C 8§ 924(c)(1) (1994) (Counts Nine, Eleven, and
Fourt een). Kime was sentenced to a total of seventy-five years
i mprisonnent.

The jury convicted Bell of one count of conspiracy to possess with
intent to distribute marijuana, cocaine, and nethanphetanine in violation
of 21 U S.C. 8§ 846 (1994) (Count Two); one count of possession with intent
to distribute marijuana in violation of 21 U S. C. § 841(a)(1) (1994) (Count
Fifteen); and two counts of carrying or using a firearmin relation to a
drug trafficking offense in violation of 18 U S. C. 8§ 924(c)(1) (1994)
(Counts Fourteen and Sixteen). Bell was sentenced to a total of 55 years
i mprisonnent.

1. DI SCUSSI ON

A JACK KIME'S ARGUMENTS:

1. Reasonabl e Doubt Instruction

Kime and Bell objected to the district court's proposed reasonabl e
doubt instruction! based on Eighth Grcuit Mdel Jury Instruction 3.11 and
proposed the foll owi ng additional sentence: "A reasonable doubt is one that
fairly and naturally arises fromthe evidence or |ack of evidence produced
by the Governnent." The

I nstruction No. 16:

A reasonabl e doubt is a doubt based upon reason
and common sense, and not the nere possibility of
i nnocence. A reasonable doubt is the kind of doubt
t hat woul d nake a reasonabl e person hesitate to act.
Proof beyond a reasonabl e doubt, therefore, nust be
proof of such a convincing character that a reasonable
person would not hesitate to rely and act upon it.
However, proof beyond a reasonabl e doubt does not nean
proof beyond all possible doubt.
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district court rejected Kine's proposed addition and el ected to proceed
instead with the unadorned version of the nodel instruction. Kine and Bel
both claimerror.

"W review the formulation of jury instructions by the district court
for abuse of discretion." United States v. Parker, 32 F.3d 395, 400 (8th
Cir. 1994). W find none. The jury instructions as a whole effectively

conmuni cat ed the defendants' point w thout the proposed addition to the
reasonabl e doubt instruction: In particular, Instruction No. 13 instructed
the jurors on the presunption of innocence, and Instruction No. 4
instructed the jurors to use their reason and compbn sense to draw
deductions or conclusions fromthe facts established by the evidence. "The
defendant is not entitled to a particularly worded instruction where the
i nstructions given, when viewed as a whole, correctly state the applicable
| aw and adequately and fairly cover the substance of the requested
instruction." Id. This Court has repeatedly approved the particul ar
reasonabl e doubt instruction in issue here, United States v. Simms, 18 F. 3d
588, 593 (8th Cir. 1994), and while "such a | ack of evidence instruction
may be useful, the district court, in its discretion, may decline to enpl oy
it." United States v. Snmith, 602 F.2d 834, 838-39 (8th Cir.), cert.
deni ed, 444 U. S. 902 (1979).

2. Kine's Books

Anmong the evidence seized from Asphalt Miintenance & Repair, the
conspiracy's cover business, were several incrimnmnating books. Sone of
t hese publications were devoted to the subject of illegal drugs. These
i ncluded: The Secret Garden, Marijuana, Manufacturing Methanphetani ne,

Marijuana G ower's Guide, Psychedelic Chenmistry, and Construction and

Qperation for dandestine Drug Laboratories. Qher titles covered burglary
and theft-related topics, such as: Techniques of Safecracking, Techniques

of Burglar Al arm Bypassi ngq, How to Make Your Oan Prof essional Lock Tool s,

Vol . 1-4, Techni ques




of Safe and Vault Manipulation, and The Conplete Guide to Lockpicking by

"Eddie the Wre." These books were adnitted into evidence over Kine's
objection. Wile CGovernnent witness and forner co-conspirator Randy G oves
testified that the books belonged to Kine, he also adnitted that he had
never seen any nenber of the conspiracy, including Kinme, read the books and
that sonme of them appeared to have never been opened. Kine argues that
t hese books shoul d have been excluded under Fed. R Evid. 403 because the
risk of unfair prejudice greatly outweighed their probative value. The
Covernnent argues that the books are at | east probative of Kine's crimna
intent, especially when viewed in conjunction with the additional evidence
of the conspiracy's involvenent in drug distribution and arned robbery.

Rul e 403 of the Federal Rules of Evidence gives the district court
discretion to exclude relevant evidence if its probative value is
substantially outwei ghed by the danger of unfair prejudice, confusion of
the issues, or misleading the jury. Fed. R Evid. 403. W accord great
deference to the district court's application of the Rule 403 bal anci ng
test and will reverse only for a clear abuse of discretion. United States
v. Rabins, 63 F.3d 721, 726 (8th Gr. 1995), cert. denied, 116 S. C. 1031
(1996) .

Again we find no abuse of discretion. The risk of prejudice from
these inflammatorily-titled publications is very real, but we do not view
it as unfair prejudice. Wether or not Kine actually had the opportunity
to read and exploit the techniques contained in these books, his nere
possession of themis clearly probative of his crimnal intent. The drug-
oriented publications obviously bear on his interest in the charged drug
di stribution and conspiracy crines as "tool[s] of the drug-trafficking
trade." United States v. Ford, 22 F.3d 374, 381-82 (1st Cr.) (adm ssion
of book entitled Secrets of Methanphetanm ne Mnufacture in trial of

def endant charged with distribution of cocaine and narijuana was rel evant
under Rul e 401 and not unduly prejudicial under Rule 403), cert.



denied, 115 S. C. 257 (1994).

Whil e the burglary-related publications would not ordinarily prove
relevant in defining an individual's crinminal intent to distribute drugs,
that is not the case here. The record is rife with evidence indicating
that the Kine organizations's nobdus operandi included the theft of rival
drug deal ers' product, proceeds, and firearns. As such, the possession of
t hese books is further evidence of Kine's crimnal intent in regard to this
particul ar aspect of the charged conspiracy.

3. Evidence of the Nel son Robbery

Des Moines drug deal er Janes Nelson testified at trial that he had
been pi stol -whi pped, shot in the arm and robbed of approximtely $30, 000
by nenbers of Kine's organization. Over defense objections, the district
court admitted into evidence police photographs of the robbery scene at
Nel son's house, photographs of the wounds inflicted on Nelson during the
robbery, and Nelson's derringer. Kime argues that the district court
abused its discretion by failing to exclude this evidence under Rule 403
because there was no rel evant reason to adnmit this evidence other than to
inflame the jury by showing them the bloody pictures of the violent
assaul t.

W believe that this evidence was properly admtted as corroborating
G oves, Brown, and McCGee's testinony inplicating Kine in the robbery. In
addition, the photographs docunenting Nelson's gunshot wound and head
injuries were also probative of why Nelson msidentified Bell, who was
i ndi sputably incarcerated at the time of the robbery, as one of his
assailants. Neither do we find this evidence particularly prejudicial as
unduly gruesone or confusing. W find no abuse of discretion



4. Disclosure of Confidential Informant 1

The affidavit in support of the Governnent's application for the
interception of wire and oral comrunications contained the testinony of
three confidential informants. After the Covernnent subsequently discl osed
the identities of two of them Kine noved for disclosure of the third
designated in the affidavit as Cl-1. The district court denied Kine's
noti on. Kime argues that he was entitled to learn the identity of the
third confidential informant in order to challenge the sufficiency of the
affidavit used to procure the search warrant for the wiretaps and video
surveill ance

W reviewthe district court's pretrial ruling of whether to conpe
di sclosure of a confidential informant's identity for abuse of discretion.
United States v. Harrington, 951 F.2d 876, 877 (8th Gr. 1991). "The
def endant bears the burden of denonstrating the need for disclosure,

and the court nust weigh the defendant's right to informati on against the
governnment's privilege to withhold the identity of its confidential
informants." 1d. "There nust be sone showi ng that the disclosure [of the
confidential informant's identity] is vital to a fair trial." United
States v. Curtis, 965 F.2d 610, 614 (8th Cr. 1992). This inquiry wll
necessarily turn on the particular facts of each case. Harrington, 951

F.2d at 877.
The district court found that Kine had not net that burden, and we

agree. It was never anticipated that Cl-1 would be called to testify at
trial, and he or she was not. Kine argues that the disclosure of Cl-1's
identity was necessary to test the veracity of his or her testinobny and,
consequential ly, the quantum of probabl e cause behind the affidavit offered
in support of the Governnent's application for the interception of wire and
oral comunications. But Kine offers no basis other than bald specul ation
for his assertion that such a disclosure and an opportunity to interview
C-1would allow himto inpeach Cl-1's affidavit testinony. The novant's
burden "requires nore than nere specul ation that the



testinmony of the informant mght prove to be helpful to the defense.”
Curtis, 965 F.2d at 614. Even if such a disclosure woul d have been hel pf ul
to the defense on sone level, there is nothing indicating it woul d have had
a material effect on Kine's notion to suppress the intercepted
conmuni cati ons. "In order to override the governnent's privilege of
nondi scl osure, defendants nust establish beyond nere specul ation that the
informant's testinony will be material to the determination of the case."
Harrington, 951 F.2d at 877. Kime has not net this burden by piling
specul ation on top of conjecture. Review of the affidavit shows that the
testinony of -1 played a conparatively minor role and was not essenti al
to the issuing judge's probable cause determi nation. Notw thstanding Cl -
1's testinony, we believe the testinony of the two disclosed informants
standi ng al one woul d have sufficed to establish probable cause to issue the
chal l enged warrant. See United States v. Dunlap, 28 F.3d 823, 825 (8th
Cir. 1994) (affirmng sufficiency of warrant notw thstanding chall enged
statenents). W find no abuse of discretion.

B. RANDALL BELLS S ARGUMENTS:

1. Mbtion to Suppress

On June 7, 1994, Bell and his fenal e conpanion Sara Miullins drove up
to a Des Mdines residence where an arrest team consisting of federal and

county law enforcenent agents lay in wait. Bell was arrested at
approximtely 10:48 a.m when he entered the residence. Mul i ns was
si mul t aneously apprehended and taken into custody when a small anount of
mari j uana was di scovered in her car. Bell and Miullins were i mediately

separated. After Bell had been searched, FBlI Special Agent David Oxler
i ssued Bell an oral Mranda warning as he was placed in a vehicle for
transportation to the Des Mines Federal Courthouse. Sara Millins was
transported to the Polk County Jail in a separate vehicle. At 11:41 a.m,
Speci al Agent Oxler and FBI Special Agent Bill O Keefe interviewed Bell
in his



hol ding cell. Speci al Agent Oxler explained the charges to Bell and
outlined the potential prison sentence facing him Special Agent Oxler
t hen produced an advice of rights and wai ver formwhich he read to Bell.
Bell replied that he had been through the system before and knew his
rights. He then signed the waiver formand gave an incrimnating statenent
to the agents. At no time did Bell ask to terminate the interview or
request an attorney.

Bell later noved to suppress his statenent, claimng that his
conf essi on was coerced because the agents had told himthat Millins, who
had allegedly told Bell that she was carrying his child, would go to prison
for life if he did not confess. Fol |l owi ng an evidentiary hearing, the
district court denied Bell's nmotion, concluding that his confession was
voluntary under the totality of the circunstances, and a redacted version
of Bell's statenent was subsequently adnitted into evidence at trial. W
review the voluntariness of Bell's confession de novo, but will uphold the
underlying factual findings of the district court unless clearly erroneous.
United States v. Bordeaux, 980 F.2d 534, 538 (8th Cr. 1992).

W are mindful that coercion may be nental as well as physical
Arizona v. Fulmnante, 499 U S. 279, 287 (1991) "The appropriate test for
determ ning the voluntariness of a confession is whether, in light of the

totality of the circunstances, pressures exerted upon the suspect have
overborne his will." United States v. Mirovitz, 918 F.2d 1376, 1379 (8th
Gr. 1990) (quotation omtted), cert. denied, 502 U S. 829 (1991). The two
key factors in issue are the conduct of the | aw enforcenent officials and

the capacity of the suspect to resist the pressure to confess. | d.
Statutory factors bearing on the voluntariness of the confession include:

(1) the tinme elapsing between arrest and arrai gnnent of the
def endant making the confession, if it was nade after



arrest and before arraignnment, (2) whether such defendant knew
the nature of the offense with which he was charged or of which
he was suspected at the tinme of nmking the confession, (3)
whet her or not such defendant was advi sed or knew t hat he was
not required to nake any statenent and that any such statenent
could be used against him (4) whether or not such defendant
had been advised prior to questioning of his right to the
assi stance of counsel; and (5) whether or not such defendant
was without the assistance of counsel when questioned and when
gi ving such confession

18 U.S.C. § 3501(b) (1994). A confession nmay not be found involuntary
absent sone type of coercive activity on the part of |aw enforcenent
officials. Russell v. Jones, 886 F.2d 149, 151 (8th Cir. 1989).

Speci al Agents xl er and O Keefe each deni ed ever having uttered the
threats Bell attributes to them In fact, Bell testified at the
suppressi on hearing that when the agents handed him the waiver form he
asked if Mullins was "okay." One of the agents allegedly replied that she

would be "out in a little while," and Bell thanked him politely. This
exchange hardly seens consistent with Bell's version of events. The agents
testified that Bell made no inquiries as to the well-being of Millins
during his arrest, transportation, or interrogation. 1In addition, Bell was
fully advised of the crimes of which he was accused and the potential
sentence facing him Al though he waived his right to counsel, Bell is by
his own adnmission a hardened veteran of the criminal justice system who
understood fully the scope of the rights he was waiving. Both agents
testified that Bell appeared calmand undi stracted during his interview.
We concl ude that the confession was voluntary under the totality of the
ci rcunst ances.

2. Mbtion to Sever

Bell argues that the district court abused its discretion by denying
his pretrial notion for severance. Bell essentially clains
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that the spill-over effect from evidence against Kine denied hima fair
trial. Specifically, Bell clains he was unfairly tarred by the vast
majority of the evidence which was admi ssible only against Kine, and that
had he been granted a separate trial, his alibi defense would have had nore
credence with the jury. W wll not reverse the trial court's denial of
a nmotion to sever absent a showi ng of real prejudice indicating an abuse
of discretion. United States v. O Meara, 895 F.2d 1216, 1219 (8th Cir.),
cert. denied, 498 U S. 943 (1990). "Persons charged with a conspiracy wil

generally be tried together, especially where proof of the charges agai nst

each of the defendants is based on the sane evidence and acts." 1d. at
1218. "Rarely, if ever, will it be inproper for co-conspirators to be tried
together . . . ." United States v. Drew, 894 F.2d 965, 968 (8th Cir.),

cert. denied, 494 U S. 1089 (1990).

To justify severance, the defendant nust show "nore than the nere
fact that his or her chances for acquittal would have been better had he
been tried separately." United States v. Horne, 4 F.3d 579, 590 (8th Cr.
1993), cert. denied, 114 S. C. 1121 (1994). VWhat is required is an
affirmati ve denonstration that the joinder prejudiced the novant's right

toa fair trial. 1d. Mere disparity of evidence agai nst codefendants or
the alleged prejudicial spillover effect of evidence agai nst a codef endant
are not grounds for severance absent a showing that the jury will be unable
to conpartnentalize the evidence against each individual defendant.
O Meara, 895 F.2d at 1219. Bell has nmade no such showing. 1In this case,
the district court properly instructed the jury to conpartnentalize the
evi dence bearing on each individual defendant's gquilt. This trial,
i nvolving only two renaini ng codef endants, was neither too | ong nor conpl ex

to expect the jury to follow such an instruction. See United States v.
Rodgers, 18 F.3d 1425, 1431-32 (8th Cir. 1994); United States v. Andrade,
788 F.2d 521, 530 (8th Cir.), cert. denied, 479 U.S. 963 (1986). W find
no abuse of discretion
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3. Statutory Speedy Trial Caim

Bel | next asserts that pretrial delay denied himhis statutory right
to a speedy trial under 18 U S.C. 8§ 3161(c)(1) (1994). W will not address
this claim however, because Bell waived it by failing to make a pretrial
nmotion for dismissal on speedy trial grounds. United States v. Flenoid,
949 F.2d 970, 972 (8th Cr. 1991) ("A defendant's failure to nove bhefore
trial for dismissal of an indictnent on speedy-trial grounds, waives any

renedy under the Speedy Trial Act.").

4, Limting Instruction

During its case in chief, the Governnment offered a nunber of exhibits
inplicating mainly Kine. These exhibits included papers and books sei zed
from Kine's warehouse, itenms recovered from co-conspirator Ybarra's
apartnent, photographs from the scene of the Nelson robbery, audio and
vi deo surveillance tapes, laboratory reports, logs fromthe interception
of wire and oral conmmunications, the .357 revolver used by Kine to pistol-
whi p and shoot Nel son, and Nelson's .45 derringer. Bell argues that the
district court erred by refusing to give a limting instruction when these
exhibits were admitted into evidence directing the jury to consider this
evidence only against Kine. W reviewthe district court's failure to give
a requested instruction for abuse of discretion. United States v. lLong
Crow, 37 F.3d 1319, 1323 (8th G r. 1994), cert. denied, 115 S. .. 1167
(1995).

Thi s argunent assunes that the aforenentioned evidence was admi ssi bl e
excl usively against Kine. Mich of this evidence directly linked Bell to
the charged conspiracy: Many of the disputed docunents refer to Bell
several of the recorded audi o tapes record conversations referring to Bell
and his role in the conspiracy; portions of the photographic evidence
depict Bell's comi ngs and goi ngs at the conspiracy's cover businesses; and
many
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of the intercepted conversations contained in the logs explicitly reference
Bell and his role in the conspiracy. This evidence was admni ssi bl e agai nst
Bell both to prove the existence of a conspiracy and his participation
therein. See United States v. Brown, 941 F.2d 656, 660 (8th Cir. 1991)
(once a conspiracy is established, even slight evidence connecting a

defendant to the conspiracy, such as intercepted conversations and
phot ographic evidence, nmay be sufficient to prove the defendant's
i nvol venent). While other exhibits bore nore directly on Kine's guilt

much of it was simlarly adm ssible agai nst both codefendants as evi dence
of the existence and scope of the conspiracy for which they were both
charged. United States v. Garrido, 995 F.2d 808, 816-17 (8th G r. 1993)
(evidence of drugs, drug paraphernalia, and weapon seized from hone of

first codefendant in drug conspiracy was adnissible against second
codef endant as evidence of charged conspiracy), cert. denied, 114 S. C
331 (1993).

Rat her than nechanically instructing the jury as to what evidence was
adm ssi bl e solely against Kinme as opposed to Bell, we believe the district
court properly relied on the jury's common sense, defense counsel's ability
to conduct a vigorous cross-exam nation, and Instruction No. 4, which
rem nded the jury that there were two defendants on trial, each of whom was
entitled to have his guilt determi ned solely on the evidence applying to
him This instruction fairly nmet the substance of the limting instruction
suggested by Bell and adequately safeguarded his right to a fair trial
Garrido, 995 F.2d at 817 (conpartnentalizing instruction at end of trial
instead of limting instruction when evidence adnitted was not abuse of
di scretion; jury was capable of reasonable conpartnentalization); United
States v. Watts, 950 F.2d 508, 513, (8th Cir. 1991) (sane), cert. denied,
503 U.S. 911 (1992). W find no abuse of discretion
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4. The Brady Caim

Before trial, the Government inforned the district court that it had
becone aware of a ronantic entangl ement between prosecution wtnesses
Brown, Dol ash, and Groves and sone of their fenale jailers. As a result,
Brown, Dol ash, and G oves apparently received several special privileges
while in the Dallas County Jail, including sexual contact with fenale
jailers, expanded visiting privileges with fanily nmenbers, catered food,
and access to otherwise off-linmits areas of the jail, conmputer records,
areas outside the jail, and the control center. These irregularities,
however, were not brought to the attention of the defense until nidway
t hrough the cross-exam nati on of Dol ash, after Brown and G oves had al ready
testified. Bell contends that the district court erred in denying his
notion for a newtrial based on the Governnent's failure to conply with the
di scl osure requirenments set forth in Brady v. Maryland, 373 U S. 83 (1963).

In Brady, the Suprene Court held that the Governnent's failure to
di scl ose evidence that is both favorable to the accused and material to the
accused's guilt or punishnent violates due process. 1d. at 87. Brady
applies equally to evidence inpeaching the credibility of Governnent
witnesses as well as to excul patory evidence. Gglio v. United States, 405

U S. 150, 154 (1972). Evidence is material for purposes of Brady anal ysis
"only if there is a reasonable probability that, had the evidence been
di sclosed to the defense, the result of the proceeding would have been
different. 'A reasonable probability' is a probability sufficient to
underm ne confidence in the outcone." United States v. Bagley, 473 U S
667, 682 (1985).

We find no Brady violation. "The rule of Brady is linmted to the

di scovery, after trial, of information which had been known to the
prosecution but unknown to the defense."” Nassar v. Sissel, 792 F.2d 119,
121 (8th Cr. 1986) (quotation omitted). 1In this case,
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the disclosure was made during defense counsel's cross-exanination of
Dol ash, enabling himto cross exani ne Dol ash extensively on the subject.
In addition, the defense called one of the offending femal e corrections
officers to the stand where she testified extensively on the issue, placing
the facts squarely before the jury. The defense was also free to recal
Brown and Groves in order to cross exam ne them on the subject as well.
The fact that it chose not to do so does not render this tenporary
nondi scl osure a Brady violation: "Brady does not require pretrial
disclosure as long as ultinmate disclosure is nade before it is too late for
the defendant to nake use of any benefits of the evidence. Due process is
satisfied." Nassar, 792 F.2d at 121

6. Jojola's in-court identification

Jerry Jojola, the conspiracy's forner New Mexi co nmarijuana supplier
testified that he was robbed of his drugs by Bell, MGee, and difford
Brown in Al buquerque. Prior to Jojola's testinony, Bell nobved to suppress
any potential courtroomidentification on the basis that it would be unduly
suggesti ve. The district court denied Bell's notion, and Jojola
subsequently identified Bell at trial as one of his assailants. It is
undi sputed that Jojola had never been asked to nmake any sort of out-of-
court identification prior to trial. Following the courtroom
identification, Bell noved for a mstrial, which was deni ed.

In order to determine whether the courtroom identification denied
Bel | due process, we apply the two-part test set forth in Mnson v.
Brathwaite, 432 U S. 98 (1977). First we nust determ ne whether the
identification was inpernissibly suggestive. If it was, we then ask
whether it created a "very substantial |ikelihood of irreparable
nm sidentification" under the totality of the circunstances. Id. at 116
(quotation onmtted). W need proceed no further than the first half of the
test. The nere fact that Jojola's identification of Bell took place for
the first tinme at
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trial does not necessarily render it inpermssibly suggestive. "Since this
court does not require in-trial identifications to be preceded by pretrial
|l ineups, see United States v. Wade, 740 F.2d 625, 628 (8th Cir. 1984), the
only issue is whether [defendant's] presence at the defense table .

constituted inpermssibly suggestive procedures.” United States v.
Murdock, 928 F.2d 293, 297 (8th Cir. 1991). It did not. Bell, a male
caucasi an, was seated at defense tabl e al ongside his defense counsel, Kine

and Ki nme's defense counsel, all of whomare al so nal e caucasi ans, as were
the vast mpjority of individuals in the courtroomthat day. This exact
configuration had already, in fact, produced a prior in-court
m sidentification when Nelson wongly identified Bell instead of Kine as
one of the individuals who robbed and assaulted him Based on these facts,
we cannot say Jojola's in-court identification of Bell was inpernissibly
suggesti ve.

7. Expert Testinmony on Eyewi tness ldentification

Following Jojola's courtroomidentification of Bell, the district
court refused to adnmit expert testinony inpeaching the reliability of
Jojola's identification. Wen faced with a proffer of expert scientific
testinmony, the district court nust deternmine "whether the expert is
proposing to testify to (1) scientific know edge that (2) will assist the
trier of fact to understand or determine a fact in issue." Daubert v.
Merrell Dow Pharmaceuticals, Inc., 113 S. C. 2786, 2796 (1993). After a
detailed offer of proof, the district court concluded that: (1) there had
been no showing that the proffered testinobny constituted "scientific
know edge" under the first prong of Daubert; (2) the proffered testinony
woul d not assist the trier of fact under the second prong of Daubert
because it invaded the province of the jury; and (3) the proffered
testinony was likely to confuse the jury under Fed. R Evid. 403. |Instead,

the district court subsequently gave the jury an instruction on eyew tness
identification in order to assist the jury in evaluating the
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eyewi tness testinmony. Bell clains this decision was erroneous and deni ed
hi m due process.

At the outset of this inquiry we note that "the district court has
broad discretion in, first, determining the reliability of the particul ar
testinmony and, second, balancing its probative value against its
prejudicial effect." United States v. Blade, 811 F.2d 461, 465 (8th Cr.),
cert. denied, 484 U S. 839 (1987). The exclusion of expert testinony is
a matter commtted to the sound judicial discretion of the trial judge, and

we will reverse only for an abuse of that discretion. United States v.
Rose, 731 F.2d 1337, 1345 (8th Cir.), cert. denied, 469 U S. 931 (1984).

W agree with the district court's assessnent that the proffered
expert eyewitness identification testinony fails to qualify as "scientific
know edge" under Daubert's first prong. Daubert sets forth four factors
which the district court should consider in deternining whether the
proffered expert testinony qualifies as "scientific know edge." These
include: (1) whether the theory or technique can or has been tested; (2)
whet her the theory or technique has been subjected to peer review and
publication; (3) the known or potential rate for error; and (4) the
particul ar degree of acceptance within the scientific comunity. Daubert,
113 S. . at 2796-97. Defense counsel submtted a prelininary opinion by
Gary Wells, professor of psychology at lowa State University, along with
Dr. Wlls' curriculumvita, and one article he had witten and anot her he
had cowitten on the topic of eyewitness identification in |ineups. Wile
the articles adnmirably articulate Dr. Wells' theories and hypotheses
regardi ng how to conduct a non-msleading pretrial |ineup, they are utterly
deficient in regard to determining whether his views constitute "scientific
know edge" within the meani ng of Daubert. Even assumng these articles are
relevant in a case where no pretrial |ineup was ever conducted, their
reference to the research and/or studies upon which Dr. Wlls' propositions
and corollaries are
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based consi st of nothing nore than the nane of the researcher foll owed by
the date of the study (i.e. "Wells, 1978."). Wereas this shorthand nay
communi cate volunes to those in the field of psychology, it says nothing
what soever to the district judge attenpting to assess the credibility of
the research underlying Dr. Wells' opinions. W are left in a situation
anal ogous to that of the Nnth Grcuit in United States v. Rincon, 28 F.3d
921, 923-25 (9th Cr.) (affirmng the district court's exclusion of
prof fered expert eyewitness identification testinony under Daubert), cert.
denied, 115 S. . 605 (1994): "[While the article identified the research
on sone of the topics, it did not discuss the research in sufficient detai

that the district court could determine if the research was scientifically
valid." 1d. at 924. |n short, the record supports the conclusion of the
district court.

Even if the proffered testinony qualified as "scientific evidence"
under the first Daubert hurdle, we agree with the district court's
conclusion that it fails under the second phase of that inquiry. Federa
Rul e of Evidence 702 pernmits the use of expert testinony when "scientific,
technical, or other specialized know edge will assist the trier of fact to
understand the evidence or to determne a fact in issue." The advi sory
committee's notes nmake it clear that when the layman juror would be able
to make a common sense determ nation of the issue without the technical aid
of such an expert, the expert testinony should be excluded as superfl uous.
Fed. R Evid. 702, advisory committee's note. And while Rule 704 has
| argely abrogated the bar agai nst expert testinony on ultinate issues,
"[t]he abolition of the ultimte issue rule does not |ower the bars so as
to admt all opinions." Fed. R Evid. 704, advisory comrmittee's note.
Rul es 702 and 403 still provide for the exclusion of "evidence which wastes
time," such as "opinions which would nerely tell the jury what result to
reach." 1d.
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The eval uation of eyewitness testinony is for the jury alone. "It is
t he exclusive province of the jury to deternine the believability of a
witness . . . . An expert is not permtted to offer an opinion as to the
believability or truthfulness of a victims story." Bachman v. Leapl ey,
953 F.2d 440, 441 (8th Gr. 1992) (citation omtted). The proposed expert
in this case "was not nerely going to offer testinony about eyew tness

identification in general but specific, to the point, testinony regarding
the inherently untrustworthy manner with which Jojola identified M. Bell
in Court." Appellant Bell's brief at 47. This line of testinobny intrudes
into the jury's domain. Bell's defense counsel was capabl e of exposing to
the jury any potentially unreliable bases underlying Jojola's
identification through cross exam nation, assum ng they were not already
apparent. See United States v. Harris, 995 F.2d 532, 535 (4th Gr. 1993)
(affirming exclusion of proffered eyewitness identification expert

testinony because "jurors using comon sense and their faculties of
observation can judge the credibility of an eyewitness identification,
especially since deficiencies or inconsistencies in an eyewitness's
testinmony can be brought out with skillful cross-exanination."). W
believe the jury, as the trier of fact, to have been fully capable of
gaugi ng Jojola's credibility without the aid of an expert. United States
v. Dorsey, 45 F.3d 809, 815 (4th Gr.) ("[E]xpert testinony can be properly
excluded if it is introduced nerely to cast doubt on the credibility of

ot her eyewi tnesses, since the evaluation of a witness' credibility is a
determination usually within the jury's exclusive purview "), cert. denied,
115 S. C. 2631 (1995).

The mninmal probative value of the proffered expert testinony is
out wei ghed by the danger of juror confusion. Daubert nakes it clear that
when assessing the adnmissibility of proffered scientific expert testinony
under Rule 702, the trial court nust also take into account the interplay
of other relevant rules of evidence, such as Rule 403: "Expert evidence can
be both powerful and quite misleading because of the difficulty in
evaluating it. Because of
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this risk, the judge in weighing possible prejudice against probative force
under Rule 403 of the present rules exercises nore control over experts
than over lay witnesses." Daubert, 113 S. . at 2798 (quotation omtted).
Here the district court properly recognized the very real danger that the
proffered expert testinony could either confuse the jury or cause it to
substitute the expert's credibility assessnent for its own. Dorsey, 45
F.3d at 816 ("Because in the instant case, the district court was concerned
that the expert testinmony would confuse and mslead the jury, the district
court did not abuse its discretion in excluding the testinmony."); Rincon

28 F.3d at 926 ("G ven the powerful nature of expert testinony, coupled
with its potential to mislead the jury, we cannot say that the district
court erred in concluding that the proffered evidence woul d not assist the
trier of fact and that it was likely to mislead the jury.").

Qur conclusion is buttressed by three additional considerations:
First, the district court adequately addressed the concerns presented by
the excluded expert testinony by giving a conprehensive instruction
regarding the evaluation and reliability of eyew tness testinony. See
Rincon, 28 F.3d at 925. Second, the reality of the potential unreliability
of eyewitness identification had already been driven hone to the jury in
a manner no expert could hope to reproduce by Nelson's prior in-court
m sidentification of Bell as one of his assail ants. Third, Jojola's
eyewi t ness testinony is supported by that of nunmerous other witnesses,
i ncluding McGee and Brown, both of whom inplicated Bell as the third
participant in the robbery. W are "especially hesitant to find an abuse
of discretion [in denying expert eyewitness identification testinony]
unl ess the governnent's case agai nst the defendant rested exclusively on
uncorroborated eyewitness testinmony." Blade, 811 F.2d at 465. As such
we find none.
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8. The Bailey Caim

Bell| next challenges the sufficiency of the evidence supporting his
conviction for using or carrying a firearmduring and in relation to a drug
trafficking crime in violation of 18 U S.C. 8§ 924(c)(1). Bell stakes his
claimon the Suprene Court's Decenber 1995 decision in Bailey v. United
States, 116 S. C. 501 (1995), holding that in order to sustain a
convi ction under the "use" prong of that statute, "the Covernnent nust show

that the defendant actively enployed the firearmduring and in relation to
the predicate crinme." 1d. at 5009. Because Bell's trial took place in
January of 1995, the district court was never afforded an opportunity to
consider the facts in light of Bailey. Accordingly, we remand Bell's
conviction under Count 16 to the district court for reconsideration in
light of the Suprene Court's intervening clarification of the "use"
conponent of 18 U S.C. 8§ 924(c)(1). See United States v. Byrne, 83 F.3d
984, 992 (8th Cir. 1996).

9. Sentencing |ssues

Finally, Bell challenges the calculation of his sentence under the
United States Sentencing Guidelines on three separate fronts.

Base Ofense Level: In addition to 2,771.51 kilograns of narijuana,
the district court attributed six pounds of methanphetami ne to Bell based
on the testinony of Goves, Brown, MGee, and Dol ash, resulting in a base
of fense level of 32. Bell argues that because these individuals are forner
co-conspirators looking to trade testinony for leniency there is
insufficient indicia of reliability to credit their testinony. The
district court's determnation of the anobunt of drugs for sentencing
purposes is a finding of fact which we review for clear error. United
States v. Lawrence, 915 F.2d 402, 406 (8th Cir. 1990).
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The district court's findings regarding a witness' credibility are

virtually unreviewable on appeal. United States v. Kinshaw, 71 F.3d 268,
272 (8th Gr. 1995). The record is replete with evidence linking Bell to
the conspiracy's distribution of nethanphetam ne, and the district court
"was entitled to rely on information having sufficient indicia of
reliability to support its probable accuracy." 1d. (quotation onmitted).
The nmere fact that this testinony cones fromBell's forner partners in
crinme does not necessarily render it unreliable. Id. (affirmng calculation
of anmount of nethanphetam ne attributable to defendant based on codef endant
t esti nony).

Physical Restraint of the Victim The district court also enhanced
Bell's sentence two levels under USSG 8§ 3Al.3, which provides for an
increase of two levels if the victimwas "physically restrained in the
course of the offense.” Bell argues that this victim enhancenent is
i napplicable to Jojola because he was not a victim but a fellow drug
deal er and co-conspirator. Bell also challenges §8 3A1.3's applicability
because there is no evidence that he and his cohorts tied Jojola up or
forced himinto the van where he was robbed and beaten. W review this
factual determnation for clear error. Arcoren v. United States, 929 F.2d
1235, 1246 (8th Cir.), cert. denied, 502 U.S. 913 (1991).

While he may have initially entered the van willingly, Jerry Jojola
testified that MCGee and Bell pulled himinto the back of the van, beat him
severely, held a gun to his head, and held himdown while Bell attenpted
to cut off his finger with a pair of wire cutters as a sign to the "MxXican
Mafia." W find it to be axiomatic that once Brown, MGee, and Bell
initiated the robbery and began beating and torturing Jojola, he ceased to
be a co-conspirator and becane a victim And while USSG § 1B1. 1(i) defines
the term "physically restrained" to nean "the forcible restraint of the
victimsuch as being tied, bound, or |ocked up," we have found that these
terns are "nerely illustrative exanples and do not limt
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the type of conduct that nmay constitute a physical restraint." Arcoren, 929
F.2d at 1246. Based on the above facts, we have no difficulty in affirmng
the district court's finding that Bell physically restrained Jerry Jojola
within the neaning of § 3Al.3. Arcoren, 929 F.2d at 1246 (affirm ng
district court's finding that defendant physically restrained victins
within the neaning of 8§ 3Al.3 by pushi ng and grabbing them and preventing
them from |l eaving the roon.

c. bstruction of Justice: Bell also challenges the district court's
two-1 evel enhancenent for obstruction of justice pursuant to USSG § 3Cl.1
for perjuring hinself at trial. W reviewthe district court's application
of a section 3Cl.1 enhancenent for clear error. United States v. Cabbell,
35 F.3d 1255, 1261 (8th Cir. 1994).

"I'n applying this provision in respect to alleged fal se testinony or
statenents by the defendant, such testinony or statenents should be
evaluated in a light nost favorable to the defendant." USSG § 3Cl1. 1,
comment. (n.1). Accordingly, this enhancenent should not be inposed if a
reasonable trier of fact could have found Bell's alibi testinony to be
true. Cabbell, 35 F.3d at 1261. Bel | argues that this enhancenent is
i nappl i cabl e because a reasonable jury could have believed him and his
alibi witnesses. Wile it is not enough that a defendant nerely testifies
in his own behalf and is disbelieved by the jury, we nust give "due regard
to the district court's observations and express finding that a defendant
lied to the jury." United States v. MCormck, 29 F.3d 352, 357 (8th Cr.
1994) .

In this case, the district court's findings include twelve specific
i nstances where Bell's alibi testinony was flatly contradicted by either
hi s own subsequently di savowed confession or the unequivocal testinony of
his fornmer co-conspirators or other witnesses. W find no error. United
States v. Oakie, 12 F.3d
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1436, 1444 (8th Cir. 1993) (affirmng district <court's perjury
deternmnation based on codefendant and other w tnesses' testinony
contradi cting defendant's testinony).

[11. CONCLUSI ON

For the aforenentioned reasons, we affirm Kine's conviction. e
remand Bell's 18 U S.C. 8§ 924(c)(1) conviction under Count 16 to the
district court for further proceedings in light of Bailey v. United States.

W affirmBell's conviction and sentence in all other respects.

MORRI S SHEPPARD ARNOLD, Circuit Judge, dissenting and concurri ng.

I concur in all of the court's opinion except the disposition of the
issue that involves Bailey v. United States, 116 S. C. 501 (1995). The
court's disposition of that issue is contrary to U.S. v. MKinney, 79 F.3d
106 (8th Gr. 1996), in which we held, under circunstances identical in al
material respects to those present in this case, that we woul d not consider

the defendant's Bail ey argunent because he had not presented it to the
district court and had therefore forfeited it. | therefore respectfully
dissent fromthe portion of the court's judgnent that renmands the case to
the district court for reconsideration in the light of Bailey.
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